STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
CHARLES E. BURKETT AND ASSCOCI ATES, | NC.
Petiti oner,
VS. CASE NO. 92-0896

DEPARTMENT OF TRANSPORTATI ON,

Respondent .

— N N N N N N N N N

RECOMVENDED ORDER

The final hearing in the above-styled matter was heard pursuant to notice
by Stephen F. Dean, assigned Hearing Oficer of the Division of Adm nistrative
Hearings, on July 15, 1992, in Daytona Beach, Florida.

APPEARANCES

FOR PETI TIONER  Theodore E. Mack, Esquire
Cobb, Cole, and Bel
131 North Gadsden Street
Tal | ahassee, Florida 32301

FOR RESPONDENT: Panela S. Leslie, Esquire
Panela A. Arthur, Esquire
Department of Transportation
605 Suwannee Street, MS #58
Tal | ahassee, Florida 32399-0458

PRELI M NARY STATEMENT

The Petitioner, Charles E. Burkett and Associates, Inc. (hereafter
Burkett), is an applicant for a D sadvantaged Busi ness Enterprise (DBE)
certificate to provide professional engineering services under contract to the
Fl ori da Departnment of Transportation (DOT). The DOT denied the Petitioner's
application for DBE certification because it asserted that the disadvantaged
owner did not control the day to day operations of the business because she
| acked the expertise in critical areas of operation of the business. This
determ nati on was based upon anendnments to Rule 14-78-005,(7),(e),2, 8, and 9,
Fl orida Admi nistrative Code, adopted in June of 1991

The Petitioner, having been notified that its application for DBE status
had been denied, filed petitions challenging the Departnment's rule cited above,
and the Departnent's decision denying its application. The cases were heard
together, and at the hearing, the Petitioner called no wtnesses. The
Respondent presented the testinmony of one w tness, M. Juanita More, Mnager of
the Departnent's Contracts Admi nistration Ofice and forner Manager of the
Department's Mnority Prograns OFfice. Petitioner presented two exhibits into
evi dence, and Respondent presented three exhibits into evidence.



Foll owi ng the hearing, both parties submtted proposed findings which were
read and considered. The Final Oder sustaining the validity of the
Department's rule was issued earlier. Thereafter, the parties were pernmtted to
suppl enent their post hearing pleadings in this case. The supplenental findings
were read and considered. Appendix A states which of these findings were
adopt ed, and which were rejected and why.

FI NDI NGS OF FACT

1. The DOI, as a state agency, is charged with devel opi ng a DBE program
for contractors dealing with the Departnent.

2. Burkett is a Florida corporation whose sol e stockholder is a white
femal e Anerican. She neets the criteria of a socially and economically
di sadvant aged i ndi vidual. Burkett applied for certification as a DBE on July
12, 1991, and was denied by the Departnent on Cctober 1, 1991

3. Burkett submitted additional information and nmade changes to its
i nternal organization to better conformto the Departnent's requirenents;
however, the Departnment has denied Burkett DBE status on the basis of the
owner's alleged | ack of expertise in the critical areas of the firm s operation
to wit; she does not possess education or training in engineering.

4. The DOT interprets "critical areas of operation” to nean the technica
area in which the DBE certification is being sought. Mnagenment linted to the
day-to-day normal business operations is not considered to be a "critical area
of operations.”

5. EBvidence of expertise is dependent upon the nature of the business;
however, the DOT expects to see education or experience on the part of the
di sadvant aged owner in the technical area of operations of the business.

6. The DOT denied the Petitioner because the di sadvantaged owner did not
possess engi neering experience or education

7. The di sadvantaged owner is the wi dow of the founder of the business who
died of a formof multiple sclerosis. As her husband lost the ability to direct
t he operations of the conpany, the owner assuned nore and nore responsibility
for the day to day operations of the conpany. Professional engineers were hired
to handl e the technical aspects of the business; however, she clearly directed
the hiring and firing of engineering staff. In this regard, her son and son-in-
| aw, who are both trained engineers, cane into the business. Her son-in-Iaw
left when the owner limted his participation in the business. Her son renains
in the business as head of the engi neering operation; however, she actively
participates in the assessnent of projects and preparation and presentation of
bids. She is in overall control of the conpany, and, although she does not nake
direct assignments of tasks to engineers and draftsnman, she does oversee their
wor k. She has pointed out to her son draftsnmen who are under utilized, and
given directions to assign the men nore work and term nate them

8. The owner does not have any formal engineering training or experience
i n techni cal engineering work.



CONCLUSI ONS OF LAW

9. The Division of Adm nistrative Hearings has jurisdiction over the
parties and the subject matter, and this order is entered pursuant to Section
120. 57, Florida Statutes.

10. Section 339.0805(1),(c), Florida Statutes, provides:

(c) The departnent shall certify a socially
and econom cal | y di sadvant aged busi ness
enterprise[s].

11. Section 334.044,(2), Florida Statutes, provides that the Departnent is
aut horized to adopted rules for the conduct of its business operations and the
i npl enent ati on of any provision of law for which the Departnent is responsible.
Pursuant to that authority the Departnment enacted Rule 14-78-005,(7),(e), 8.
Fl orida Adm nistrative Code, which provides:

The mnority owners shall have managerial and
techni cal capability, know edge, training,
education or experience required to nade
decisions in the critical areas of operation

12. The Departnent al so pronul gated Rul e 14-78.005, (7),(e),2., supra,
whi ch provides that the mnority owner's know edge of the particul ar business,
background, involvenent in the business on a day-to-day basis, expertise,
i nvol venent by the non-m nority owners, enployees or non-mnority enployees,
other full or part-time enploynent by the mnority applicant and the size of the
applicant's business be considered. Rule 14-78.005, (7),(e),9., supra, provides
that minority owners shall display independence and initiative in seeking, and
negoti ating contracts, accepting and rejecting bids and in conducting all mgjor
aspects of the business; and in those instances in which the mnority owners do
not directly negotiate contracts, but claimto approve or reject bids and
agreement, the mnority owners shall denonstrate that they have the know edge
and expertise to independently make contractual decisions.

13. The Departnent cites in its brief Witworth-Borta, Inc. v. Jim
Burnl ey, No. @&B7-176CAS, 1988 W. 242625 (WD. Mch June 28, 1988), in which the
court, faced with facts very simlar to those presented and application of a
rule very simlar to the Respondent's rule, stated:

The Court's review of the Departnent's
decision is confined by a linmted standard of
review. In the face of the present chall enge,
t he deci si on nust be sustained unless it is
arbitrary, capricious, an abuse of discretion
or otherw se not in accordance with | aw

* * %
At we noted in National Steel Corp. v.
Gorsuch, 700 F.2d 314, 321 (6th Cir. 1983), it
is not necessary that the agency's
construction of the statute be the only
perm ssible one. Rather, its construction
"must be upheld unless that viewis plainly

unr easonabl e.
* * %



VWile this Court may well have reached a
different conclusion had it reviewed the

VWi tworth-Borta application in the first
instance, it cannot be said that the
Departnment's decision is arbitrary, capricious
or an abuse of discretion

Nor does the court believe the Departnment
exceeded its authority by considering M.
VWhitworth's |ack of engineering expertise
in determ ning the extent of his business
control. The term"control" is of necessity
indefinite and flexible, enabling the
Departnment to exerci se reasonably broad
di scretion in assessing the facts and
ci rcunst ances of each application

* * %
In sum it appears the departnent applied the
MBE certification eligibility standards
reasonably in concl udi ng Whitworth-Borta had
not carried its burden of proof that it is
"controlled" by M. Witworth.

13. To sunmarize the instant facts, the Departnment of Transportation is
designated to adm nister the DBE programrel ating to highway construction wthin
the state. DOT is authorized to promulgate rules regarding all the prograns
which it admnisters. It has adopted the series of rules which inplement the
Florida statute requiring that the di sadvantaged owner control the business
seeking DBE certification by explicating "control,"” as used in the statute, to
mean havi ng the requi site know edge, experience, and education to understand and
participate in the technical operations of the business.

14. Although it appears that the term"control,"” as used in the Section
337.139 and 339.0805, Florida Statutes, relates to insuring that the applicant
is really owned by a di sadvant aged indi vidual and not a non-di sadvant aged
i ndi vi dual hiding behind a wife or daughter to whoma najority share of the
busi ness has been transferred, the Departnent's rule extending "control"” to
i ncl ude nore than adm nistrative/ managerial functions is reasonable to inplenent
the mandate to provide econom c assistance to DBE's in harnony with the
Departnment's interest that qualified businesses and individuals are attracted to
engage in the technically oriented businesses related to building its roads,
bridges and simlar structures. Because a reasonable basis exists for the rule,
the rule was determned to be valid in the conpani on case.

15. Applying that rule to the facts surrounding the owner's activities in
t he conpany, the owner does not have the expertise and technical capability,
know edge, training, education or experience to in critical areas of operation

RECOMVENDATI ON
Based upon the foregoing Findings of Fact and Conclusions of Law, it is

recomended that the Departnment of Transportation deny the Petitioner's request
for D sadvant aged Busi ness Enterprise (DBE) status.



DONE AND ENTERED this 17th day of Novenber, 1992, in Tall ahassee, Leon
County, Florida.

STEPHEN F. DEAN

Hearing Oficer

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, FL 32399-1550

(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 17th day of Novenber, 1992.
Appendi x A to Recommended Order 92-896
The parties submtted suppl emental proposed findings which were read and
considered. The followi ng states which findi ngs were adopted and which were

rej ected and why.

Petitioner' Proposed Findings:

Par agraph 1 True, but rejected in favor of discussion
of son-in-law s | eaving business.

Par agr aph 2 Irrel evant.

Par agraph 3 True; but rejected in favor of Para 5 in
RO,

Respondent' s Proposed Fi ndi ngs:

Par agraph 1-3 Rej ected as argument, and concl usi ons of
I aw.

Par agraph 4,5 Irrel evant.

Par agr aph 6 Irrelevant. The Departnment based its

determ nation on the owner's |ack of
educati on and experience and not |ack of
partici pation.

Par agr aph 7 Irrelevant. She was afforded the
opportunity to present her case at the
heari ng.

COPI ES FURNI SHED:

Theodore E. Mack, Esquire
Cobb, Cole, and Bel

131 North Gadsden Street
Tal | ahassee, FL 32301



Panela S. Leslie, Esquire
Panela A. Arthur, Esquire
Department of Transportation
605 Suwannee Street, MS # 58
Tal | ahassee, FL 32399- 0458

Ben G Watts, Secretary
Department of Transportation
Haydon Burns Buil ding, MS.-58
605 Suwannee Street

Tal | ahassee, FL 32399-0458

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at |east 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
written exceptions. You should contact the agency that will issue the fina
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.

STATE OF FLORI DA
DEPARTMENT OF TRANSPORTATI ON

CHARLES E. BURKETT AND
ASSCCI ATES, | NC.,
Petiti oner, DOAH CASE NO. 92- 0896
DOT CASE NO. 92-0679
VS.

DEPARTMENT OF TRANSPORTATI ON,

Respondent .

ORDER GRANTI NG MOTI ON FOR REMAND TO
Dl VI SION OF ADM NI STRATI VE HEARI NGS

Havi ng revi ewed Respondent’'s Motion for Remand, havi ng consi dered the
applicable facts and | aw, and having been fully advised in the prem ses,
Respondent's Motion for Remand is hereby granted. This matter is returned to
the Division of Administrative Hearings for specific rulings on the proposed
findings of fact submitted to the hearing officer by both Charles E. Burkett and
Associ ates, Inc., and the Department of Transportation, on Septenber 4, 1992.



DONE AND ORDERED this 6th day of January, 1993.

Ben G Watts, P.E
Secretary, Departnent of Transportation

STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
CHARLES E. BURKETT AND ASSCOCI ATES, | NC.,
Petiti oner,
VS. CASE NO. 92-0896

DEPARTMENT OF TRANSPORTATI ON,

Respondent .

— N N N N N N N N

ORDER ACCEPTI NG REMAND AND
RULI NG ON PROPGOSED FI NDI NGS

On January 8, 1992, the Departnent filed an Order Granting Mdtion for
Remand in this case to pernit the Hearing Oficer to rule on proposed findings
whi ch were overl ooked when the Recommended Order was entered. THEREFORE, the
remand i s accepted and the follow ng rulings on the proposed findings nade:

Petitioner's Findings Recomended O der
Para 1-10 Subsuned in Para 1
Para 11-13 Subsuned in Para 2,3
Para 14-17 Subsuned in Para 4
Para 18 Irrel evant

Para 19, 20 Subsuned in Para 4,5
Para 21-37 and 39-65 Subsuned in Para 7
Para 38 Para 8

Respondent ' s Fi ndi ngs Recomended O der
Para 1-4 Subsuned in Para 1,2
Para 5 Irrel evant

Para 6-8 Subsuned in Para 3
Para 9 Subsuned in Para 8
Para 10-40 Subsuned in Para 7
Para 41-43 Irrel evant

Para 44-49 Ar gunment



DONE AND ORDERED this 1
County, Florida.

4t h day of January, 1993, in Tall ahassee,

STEPHEN F. DEAN

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings

this 14th day of January, 1993.
COPI ES FURNI SHED
Ted Mack
Cobb, Col e and Bel
131 North Gadsden Street
Tal | ahassee, Florida 32301
Panela S. Leslie
Deputy General Counse
Department of Transportation
605 Suwannee Street, MS. 58
Tal | ahassee, Florida 32399- 0458
AGENCY FI NAL ORDER
STATE OF FLORI DA
DI VI SION OF ADM NI STRATI VE HEARI NGS
CHARLES E. BURKETT AND
ASSQCI ATES, | NC.
Petiti oner,
CASE NO. 92-0896
VS. DOT CASE NO. 92-0679

DEPARTMENT OF TRANSPORTATI ON

Respondent .

Leon



FI NAL CRDER

A hearing was held in the ease in Daytona Beach, Florida on July 15, 1992
before Stephen F. Dean, a Hearing Oficer with the Division of Adm nistrative
Hearings. The hearing reconvened in Tallahassee, Florida on July 16, 1992.

APPEARANCES

For the Petitioner: Theodore E. Mack
Cobb, Cole, and Bel
131 North (CGadsden Street
Tal | ahassee, Florida 32301

For the Respondent: Panela S. Leslie, Deputy CGeneral Counse
Panel a A. Arthur, Assistant General Counse
Department of Transportation
605 Suwannee Street, M 58
Tal | ahassee, Florida 32399- 0458

STATEMENT OF THE | SSUE

The issue in this case is whether Petitioner has the technical expertise
necessary to make decisions in the critical areas of operation of the business
as required by Florida Adm nistrative Code Rule 14-78.005 (7)(e).

PRELI M NARY NATTERS

The Petitioner, Charles E. Burkett and Associates, Inc., (Burkett) by
application dated July 12, 1991, applied to Respondent, Departnent of
Transportation, (Departnment) for certification as a Di sadvantaged Busi ness
Enterprise (DBE). On Cctober 1, 1991 the Departnent informed Burkett that the
Department intended to deny its application for DBE certification. Burkett
filed a petition challenging Fla. Adm Code Rule 14-78.005 (7)(e) and a
separate petition requesting an adm nistrative hearing on the denial of its
application for DBE certification. The cases were heard on the sane day. At
the formal hearing on denial of Burkett's application for DBE status, Burkett
presented the testinony of Carol Burkett, Chief Executive Oficer and sole
sharehol der of the firm Curtis Burkett, president of the firm and Juanita
Moor e, Manager of the Departnent's Contract Admi nistration Ofice and forner
Manager of the Departnment's Mnority Prograns Office. Burkett had admtted into
evi dence three exhibits. The Departnent called two witnesses, Juanita More and
Tom Kayser, pre- qualification Engi neer and nmenber of the DBE Certification
Revi ew Committee for the Departnent. The Departnent had admitted i nto evidence
two exhibits.

Burkett and the Departnent filed Proposed Recommended Orders and, at the
request of the Hearing Oficer, filed supplenental findings. The Hearing
Oficer issued a Recormended Order on Novenber 17, 1992. The Departnent filed
exceptions to the Hearing Oficer's Recomended Order. Burkett filed a response
to the Departnment’'s exceptions. On January 8, 1992 the Departnment remanded this
cause to the Division of Admi nistrative Hearings for specific rulings on the
proposed findings initially filed by Burkett and the Departnent. On January 14,
1993 the Hearing O ficer signed the Order Accepting Remand and Ruling on
Proposed Findings, after which the Departnent filed additional exceptions and
Burkett filed a response thereto.



The record in this proceedi ng and the Reconmended Order have been revi ewed.
The exceptions flied by the Departnent are addressed bel ow. References to the
hearing transcript will be noted by page and line nunber. (Tr. P. , L.

)

The Departnent filed an exception to Finding of Fact No. 6 stating that
there is a |l ack of conpetent substantial evidence to the extent that the Finding
does not indicate that the Petitioner's |ack of engineering experience or
education was the basis for denying Burkett certification as a DBE. The Hearing
Oficer's Finding of Fact No. 6 is supported by conpetent substantial evidence.
Consequently, the Department’'s exception thereto is rejected.

The Departnent filed an exception to specified parts of Finding of Fact No.
7. Wth respect to the last part of the third sentence in Finding of Fact No.
7, the record reflects that Carol Burkett is involved in the hiring and firing
of all staff. This would, by inplication, include the engineering staff. The
Hearing Oficer's Finding of Fact No. 7 is supported by conpetent substantial
evi dence and as such may not be disregarded. Accordingly, the Departnent's
exception to this portion of Finding of Fact No. 7 is rejected. Manasota 88.
Inc. v. Trenor, 545 So.2d 439 (Fla. 2d DCA 1989).

The Departnent also filed an exception to the seventh sentence of Finding
of Fact No. 7 which states that Carol Burkett is in overall control of the
conpany, and al t hough she does not nake direct assignnents of tasks to engi neers
and draftsmen, she does oversee their work. The seventh sentence of Finding of
Fact No. 7 must he read in pari materia with Finding of Fact No. 8  The latter
Findi ng states that the owner does not have any formal engineering training or
experience in technical engineering work. Wen these Findings are read
together, it is clear that Carol Burkett's overall control of the conpany
relates to oversight of the work of engineers and draftsnmen in a purely
adm ni strative rather than technical sense. Based on the record evidence in
this case, it is obvious that in Finding of Fact No. 7, the Hearing O ficer used
the termoverall "control™ in a generic rather than regulatory sense. As C E O
and sol e sharehol der, Carol Burkett exercises adm nistrative control of the
conpany, but clearly, does not have the technical expertise to exercise
operational control of the business within the nmeaning of the applicable rule.
VWhen read in this manner, Finding of Fact No. 7 is supported by conpetent
substanti al evidence. (Tr. P. 24, L. 17-23; Tr. P. 31, L. 1-13; Tr, P. 34, L
1-10; Tr. P. 36, L.-4; Tr. P. 38, L. 13-23; Tr. P. 39, L.-3; Tr. P. 50, L. 19-
22; Tr. P. 54, L. 8-11; Tr. P. 67, L. 15-20; Tr. P. 69, L. 14-25; Tr. P. 70, L.
1-2; Tr. P. 76, L. 3-8 and L. 15-25; Tr. P. 77, L. 1-5) Consequently, the
Department's exception thereto is rejected.

The Departnent also flied an exception to the Hearing Oficer's ruling that
par agr aphs 41-43 of Respondent's Proposed Recommended Order were irrel evant.
According to Section 90.401, Florida Statutes (1991), relevant evidence is
evi dence tending to prove or disprove a material fact. Section 90.402, Florida
Statutes (1991), further provides that all relevant evidence is adm ssible. The
issue involved in this case is whether a person with no engi neering experience
or education has the technical expertise to control the day-to-day operations of
t he business as required by Fla. Adm Code Rule 14-78.005 (7)(e). The Hearing
O ficer and opposing counsel accepted M. Kayser as an expert in the field of
civil engineering. (Tr. P. 107, L. 19-23). The Hearing Oficer acknow edged
that M. Kayser's testinony was relevant and thus allowed himto respond to a
guestion going to the ultimate issue in this case. (Tr. P. 113, L. 8-25; Tr. P
114, L. 1-25). Although the Hearing Oficer has discretion to reject proposed
findings, if they are deened to be subordinate, cunulative, inmaterial, or



unnecessary, it is inproper to reject as irrelevant a finding which tends to
prove a material fact. Thus, the Hearing Oficer's subsequent ruling that the
particul ar findings setting forth M. Kayser's testinony as irrelevant is

i nappropriate. Notw thstanding the Hearing Oficer's erroneous ruling with
respect to paragraphs 41-43 of Respondent's Proposed Reconmended Order, a
contrary ruling would not alter the decision in this case. Therefore, the
Departnent's exception is rejected.

FI NDI NGS OF FACT

The Findings of Fact by the Hearing Oficer set forth in the Recormended
Order are considered correct and are incorporated in this Final O der except as
specifically noted above.

CONCLUSI ONS OF LAW

Burkett must prove by a preponderance of the evidence that it is entitled
to certification as a D sadvant aged Busi ness Enterprise (DBE) under the
applicable statutes and rul es adm ni stered by the Departnent. See e.g., Florida
Department of Transportation vs. J.WC. Co. Inc., 396 So.2d 778 (Fla. 1st DCA
1981).

The United States Departnent of Transportation has promul gated 49 CFR Part
23, to inplenent Federal Surface Transportation and Uniform Rel ocation
Assi stance Act of 1987 (STURAA) and to provide guidelines for state "recipients”
who receive federal highway funds. STURAA Section 106(c)(4), in defining DBEs,
states: "The Secretary shall establish minimumuniformcriteria for State
governments to use in certifying whether a concern qualifies for purposes of
this subsection.” 1/ This criteria is contained in 49 CF. R Part 23.

The Departnent is the state agency in Florida charged with devel opi ng and
i npl enenting DBE programrelated to hi ghway construction within the state
Section 339.0805(c), Florida Statutes, requires that the Departnment certify
smal I busi ness concerns owned and controlled by socially and econom cal ly
di sadvant aged i ndi vi dual s as defined by STURAA. (Pub. Law 100 17), 23 U S.C.
101, et. seq.. The Departnent is authorized to adopt rules for the conduct of
its business operations and the inplenmentation of any provision of |aw for which
the Departnment is responsible. Section 334.004(2), Florida Statutes. Pursuant
to that authority, the Departnent enacted Fla. Adm Code Rule 14-78-005(7)(e)8,
as anended 6-24-91, which provides in pertinent part that:

The m nority owners shall have managerial and
techni cal capability, know edge, training,
education or experience required to nmake
decisions in the critical areas of operation

The Departnent al so promul gated Fla. Adm Code Rul e 14-78.005(7)(e)2, as
anended 6-24-91, which provides the foll ow ng:

In assessing the power of the mnority owner
to direct or cause the direction of the firm
the Departnment will | ook past stock ownership
and consider the mnority applicant's
ownershi p interest, know edge of the
particul ar busi ness, background, invol venent
in the business on a day-to-day basis,
expertise, involvenment by-the non-mnority



owners, enpl oyees or non-enpl oyees, other ful
or part-time enployment by the mnority
applicant and the size of the applicant's
busi ness.

Fla. Adm Code, Rule 14-78.005 (7)(e)9, provides that mnority owners
shal I display independence and initiative in seeking, and negotiating contracts,
accepting and rejecting bids and in conducting all najor aspects of the
busi ness; and in those instances in which the mnority owers do not directly
negotiate contracts, but claimto approve or reject bids and agreenent, the
mnority owners shall denonstrate that they have the know edge and expertise to
i ndependent |y nmake contractual deci sions.

The federal and state statutes and regul ati ons governing the DBE program
use simlar |anguage. In such instances, the state statute will take the sanme
construction in the courts of Florida as its prototype has been given in federa
courts so long as such construction is harnmonious with the spirit and policy of
Florida's statutes. Gentele v. Departnent of Professional Regulation, 513 So.2d
672, 673 (Fla. 1st DCA, 1987).

An exam nation of applicable federal regulations and state rules reflects
that the | anguage is alnost identical. For exanple, Fla. Adm Code Rule 14-
78.002(3) defines a DBE exactly as that termis defined in 49 CF. R 0[023.62,
i.e., as a small business concern: (a) "[whichis at |least fifty one percent
(51% owned by one or nore socially and econom cal ly di sadvant aged i ndi vi dual s;
and, (b) [w hose nanagenent and daily business operations are controlled by one
or nore of the socially and econonically di sadvant aged i ndi vi duals who own it."
(Enphasi s added). Thus, DBE status is not nmerely a mater of ownership; it is
equally a matter of control, which is a separate and distinct issue. Ownership
wi thout control will disqualify a firmfrom obtaining DBE certification.

There are other instances of simlar |anguage in federal regulations and
state rules. Another such exanple is 49 CFR 0023.53(a)(2) which provides in
pertinent part the follow ng:

An eligible mnority business enterprise under
this part shall be an independent business.
The ownership and control by mnorities or
wonmen shall be real, substantial, and
continui ng and shall go beyond the pro forma
ownership of the firmas reflected inits
owner shi p docunents. ...

Fla. Adm Code Rule 14-78.005(7)(c)1 closely tracks this |anguage.

The USDOT has interpreted this |anguage to nean that the owner's control
must be "real, substantial and continuing” as "inmputing some technical know edge
to the owner." Car-Mar Construction Corporation vs. Skinner, 777 F. Supp. 50,
55 (D.D.C 1991).

Furthernore, 49 CFR [23.53(a)(3) provides in pertinent part:
The mnority or wonmen owners shall also

possess the power to direct or cause the
direction of the nanagenent and policies of



the firmand to nake the day-to-day as well
as maj or decisions on matters of nanagenent,
policy, and operations....

Again, this |anguage closely tracks the | anguage Fla. Adm n. Code Rule
1478. 005(7) (e).

Thi s provision has been interpreted by the USDOT as requiring the fenmale
owner to "possess the power"” to control the firmand "requiring the femal e owner
to possess the attributes and skills necessary to exercise control over the
busi ness... ." Lane and O ark Mechanical Contractors Inc. v. Burnley, No. 88-
4524, 1990 W. 50509, 6 (E.D. Pa. April 19, 1990). Wthout sone technica
expertise in the delivery of the principle activity of the firm s operations,
the mnority owner would be unable to control the day-to-day as well as mgjor
decisions on matters of managenent, policy and operations, as required by 49 CFR
023.53(a)(3). Car-Mar citing Wiitworth-Borta. Inc. v. Burnley, No. G87-176
slip op. at 7, 1988 W. 242625 (E.D. M ch. June 28, 1988)(Bell, R ,J.). Rather
wi t hout such expertise the mnority owner would be "wholly reliant upon the
expertise and judgnment of [non-minorities] for the supervision, devel opnent and
subm ssion of the firms product.” Witwrth-Borta, Inc., supra at 7. Such an
owner woul d al so be "unable to judge the conpetence of her enployees and woul d
be unable to gauge the viability of projects.” Car-Mar, 777 F. Supp. 50, at 55.

The USDOT has clearly established that adm nistrative and nanageri al
expertise will not act as a substitute for technical expertise. Witwrth-Borta
Inc., supra. at 7. The USDOT's determi nation that an owner | acked sufficient
techni cal expertise to control the day-to-day operations has been upheld. Car-
Mar citing Lane and dark, 777 F. Supp. at 55. The court further found that the
USDOT interpretation "reflects the realistic assessnment that, in a technica
field a qualified manager will necessarily possess certain specialized know edge
of the field."

In further defining this concept of "control," the USDOT has required the
mnority owner to have expertise in the critical operations of the firms
busi ness and to i ndependently make the basic decisions in daily operations. For
the agency to require sone technical know edge is not inconsistent with the
applicable regulations. 1d. at 55. The level of "expertise" required nmust be
such that the minority owner, although not required to personally perform each
and every function of the firm be able to critically evaluate and independently
utilize informati on supplied to her by subordinates. Reflective of this
position, the USDOT has stated that:

. owners can - and often, they nmust - rely
on the judgments of nmanagers and ot her staff
menbers.... VWat is inportant, however, is
that the owners have sufficient background and
expertise at the present tine with respect to
del egat ed aspects of the business to be able
tointelligently use and critically eval uate
i nformati on prescribed by managers and ot her
staff nenbers in maki ng deci sions concerning
the daily operational activities of the

busi ness.

As in this case even where the qualifying minority is the 100% owner of the
firm certification will be denied if the necessary technical expertise is held
by a non-minority. Id. at 55 and 56.



It is obvious fromthe foregoing that the USDOT has differentiated
"control"” from "ownership,” both of which under 49 CFR 023 (a)(2) mnust be
"real, substantial, and continuing and go beyond pro forma ownership." Thus, one
can have "real" ownership, as Ms. Burkett does, w thout having "real" control
especially in terns of day-to-day decision naking. The USDOT al so di stinguishes
bet ween the type of overall control that acconpanies 100% ownershi p, such as
repl aci ng personnel at will, setting overall policy for the firm and having
final veto power on decisions, on the one hand, and maki ng basi c deci sions
regarding daily operations affecting the output of the primary product, on the
other. The USDOT requires both types of control and the latter can only be
exercised if the owner has enough know edge to i ndependently make deci sions even
where such deci sions are reached through critically evaluating and i ndependently
utilizing recommendati ons from subordi nates. Wthout such know edge, the owner
woul d be in the position of "rubber stanping" decisions of subordi nates; these
subor di nates woul d be exercising the real day-to-day decision-making control in
the delivery of the firms primary product.

The USDOT' s interpretation that 49 CFR [023.53(a)(3) requires the owner to
have technical expertise has been held to be reasonable and reflective of a
common sense approach to firnms operating in technical fields". Whitworth-Borta,
Inc., supra at 7.

The Departnent has interpreted Fla. Adm Code Rule 14-78.005 (7)(e) 2, 8,
and 9 to require that the owner of a business operating in a technical field
have a requisite level of technical expertise to control the day-to-day and
maj or decisions of the firm The Department interprets its rules to require the
owner of a business applying for DBE certification to possess the expertise in
the technical operations of the business as well as in the
adm ni strative/ managerial function typically associated with ownership. This
interpretation is consistent with the interpretation given to simlar federa
regul ati ons by the USDOT.

The United States Suprene Court has stated:

VWhen faced with a problem of statutory
construction, [a] Court shows great deference
to the interpretation given the statute by the
of ficers or agency charged with its

admi ni stration....Wen the construction of an
adm ni strative regulation rather than a
statute is in issue, deference is even nore
clearly in order.... [T]he ultimate criterion
is the administrative interpretation, which
becomes of controlling weight unless it is

pl ai nly erroneous or inconsistent with the
regul ation. Bowl es v. Sem nole Rock Co., 325
U S 410, 413-414...

Udall v. Taliman, 380 U.S. 1, 16-17 (1965) (Enphasi s added). See al so Chevron
U S A v. Natural Res. Def. Council, 467 U S 837, 81 L.Fd.2d 694, 104 S.C
2778. Under Udall, the interpretation of the USDOT is controlting.

In this instant case, the Departnment has interpreted its rules in a manner
that is consistent with the construction given to simlar federal regulations by
t he USDOT and upheld by federal district courts. Such an interpretation by the
Department is reasonable given the simlarity of the federal and state



regul ations. GCentele, 513 So.2d at 673. Also, the Departnent's interpretation
of the applicable DBE rules is supported by Fla. Adm Rule 14-78.005(9) which
provi des that "[d]ecision-making rationale as well as specific U S. Departnent
of Transportation denials will be considered by the Departnent in its
certification and recertification process." As the agency charged with

est abl i shing a DBE program and promnul gating rul es pursuant to inplenent the
program the Departnment's interpretation of its rules is entitled to great

wei ght and shoul d not be overturned unless clearly erroneous or unreasonable.
49 Fla. Jur.2d Statutes [163

Burkett does not have the expertise, technical capability, know edge,
trai ning, education or experience in the firms critical area of operation
Based on the Departnment's interpretation of the applicable rules, Burkett does
not nmeet the eligibility requirenments for certification as a DBR

WHEREFORE, based on the foregoi ng Findings of Fact and Concl usi ons of Law
and a full review of the record, it is

ORDERED that Burkett's petition for certification as a D sadvant aged
Busi ness Enterprise is hereby denied.

DONE and ORDERED this 15th day of March, 1993.

BEN G WATTS, P.E

Secretary

Fl ori da Departnent of Transportation
605 Suwannee Street

Tal | ahassee, Florida 32399

ENDNOTE

1/ Section 2 of STURAA defines "Secretary" as the Secretary of Transportation
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NOTI CE OF RI GHT TO APPEAL

THI' S ORDER CONSTI TUTES FI NAL AGENCY ACTI ON AND MAY BE APPEALED BY
PETI TI ONER PURSUANT TO SECTI ON 120. 68, FLORI DA STATUTES, AND RULE 9. 110, FLORI DA
RULES OF APPELLATE PROCEDURE, BY FILING A NOTI CE OF APPEAL CONFORM NG TO THE
REQUI REMENTS OF RULE 9.110(D), FLORI DA RULES OF APPELLATE PROCEDURE, BOTH W TH
THE APPROPRI ATE DI STRI CT COURT OF APPEAL, ACCOMPANI ED BY THE APPROPRI ATE FI LI NG
FEE, AND W TH THE DEPARTMENT' S CLERK OF AGENCY PROCEEDI NGS, HAYDON BURNS
BUI LDI NG 605 SUMANNEE STREET, M S. 58, TALLALLASSEE, FLORI DA 32399-0458, W THI N
THI RTY (30) DAYS OF RENDI TION OF TH S ORDER

STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

CHARLES E. BURKETT AND
ASSOCI ATES, | NC.,
Petiti oner,
CASE NO. 92-0896
VS. DOT CASE NO  92-0679
DEPARTMENT OF TRANSPORTATI ON,

Respondent .

AMENDED FI NAL ORDER

The Final Order in the above referenced matter was filed on March 15, 1993.
Due to a scrivener's error, the Final Order inadvertently stated the Division of
Admi ni strative Hearings was the agency issuing the Final Order. Accordingly,
the Final Order is being anmended to correctly identify the Departnent of
Transportation as the agency issuing the Final Oder.

A hearing was held in the case in Daytona Beach, Florida on July 15, 1992
before Stephen F. Dean, a Hearing Oficer with the Division of Adm nistrative
Hearings. The hearing reconvened in Tallahassee, Florida on July 16, 1992.

APPEARANCES

For the Petitioner: Theodore E. Mack
Cobb, Cole, and Bell
131 North Gadsden Street
Tal | ahassee, Florida 32301

For the Respondent: Panela S. Leslie
Deputy Ceneral Counsel
Panmela A Arthur



Assi stant CGeneral Counse
Department of Transportation
605 Suwannee Street, M 58

Tal | ahassee, Florida 32399- 0458

STATEMENT OF THE | SSUE

The issue in this case is whether Petitioner has the technical expertise
necessary to make decisions in the critical areas of operation of the business
as required by Florida Adm nistrative Code Rule 14-78.005 (7)(e).

PRELI M NARY NATTERS

The Petitioner, Charles E. Burkett and Associates, Inc., (Burkett) by
application dated July 12, 1991, applied to Respondent, Departnent of
Transportation, (Departnment) for certification as a Di sadvantaged Busi ness
Enterprise (DBE). On Cctober 1, 1991 the Departnent informed Burkett that the
Department intended to deny its application for DBE certification. Burkett
flied a petition challenging Fla. Adm Code Rule 14-78.005 (7)(e) and a separate
petition requesting an adm ni strative hearing on the denial of its application
for DBE certification. The cases were heard on the same day. At the formal
hearing on denial of Burkett's application for DBE status, Burkett presented the
testimony of Carol Burkett, Chief Executive Oficer and sol e sharehol der of the
firm Curtis Burkett, president of the firm and Juanita Mbore, Manager of the
Departnment's Contract Administration Ofice and fornmer Manager of the
Department's Mnority Prograns Office. Burkett had admitted into evidence three
exhibits. The Departnment called two witnesses, Juanita Mbore and Tom Kayser
prequalification Engi neer and nmenber of the DBE Certification Review Comrittee
for the Departnent. The Departnment had admitted into evidence two exhibits.

Burkett and the Departnent filed Proposed Recommended Orders and, at the
request of the Hearing O ficer, filed supplenental findings. The Hearing
Oficer issued a Recormended Order on Novenber 17, 1992. The Departnent filed
exceptions to the Hearing Oficer's Recomended Order. Burkett filed a response
to the Departnment’'s exceptions. On January 8, 1992 the Departnment remanded this
cause to the Division of Admi nistrative Hearings for specific rulings on the
proposed findings initially filed by Burkett and the Departnent. On January 14,
1993 the Hearing O ficer signed the Order Accepting Remand and Ruling on
Proposed Findings, after which the Departnent filed additional exceptions and
Burkett filed a response thereto.

The record in this proceedi ng and the Reconmended Order have been revi ewed.
The exceptions filed by the Departnent are addressed bel ow. References to the
hearing transcript will be noted by page and line nunber. (Tr. P. , L.

)

The Departnent filed an exception to Finding of Fact No. 6 stating that
there is a |l ack of conpetent substantial evidence to the extent that the Finding
does not indicate that the Petitioner's |lack of engineering experience or
education was the basis for denying Burkett certification as a DBE. The Hearing
Oficer's Finding of Fact No. 6 is supported by conpetent substantial evidence.
Consequently, the Department’'s exception thereto is rejected.

The Departnent filed an exception to specified parts of Finding of Fact No.
7. Wth respect to the last part of the third sentence in Finding of Fact No.
7, the record reflects that Carol Burkett is involved in the hiring and firing
of all staff. This would, by inplication, include the engineering staff. The



Hearing Oficer's Finding of Fact No. 7 is supported by conpetent substantial
evi dence and as such may not be disregarded. Accordingly, the Departnent's
exception to this portion of Finding of Fact No. 7 is rejected. Manasota 88.
Inc. v. Trenor, 545 So.2d 439 (Fla. 2d DCA 1989).

The Departnent also filed an exception to the seventh sentence of Finding
of Fact No. 7 which states that Carol Burkett is in overall control of the
conpany, and al t hough she does not nake direct assignnments of tasks to engi neers
and draftsmen, she does oversee their work. The seventh sentence of Finding of
Fact No. 7 must be read in pari materia with Finding of Fact No. 8  The latter
Findi ng states that the owner does not have any formal engineering training or
experience in technical engineering work. Wen these Findings are read
together, it is clear that Carol Burkett's overall control of the conpany
rel ates to oversight of the work of engineers and draftsnmen in a purely
admi nistrative rather than technical sense. Based on the record evidence in
this case, it is obvious that in Finding of Fact No. 7, the Hearing O ficer used
the termoverall "control™ in a generic rather than regulatory sense. As C E. O
and sol e sharehol der, Carol Burkett exercises adm nistrative control of the
conpany, but clearly, does not have the technical expertise to exercise
operational control of the business within the nmeaning of the applicable rule.
VWhen read in this manner, Finding of Fact No. 7 is supported by conpetent
substantial evidence. (Tr. P. 24, L. 17-23; Tr. P. 31, L. 1-13; Tr, P. 34, L
1-10; Tr. P. 36, L.-4; Tr. P. 38, L. 13-23; Tr. P. 39, L.-3; Tr. P. 50, L. 19-
22; Tr. P. 54, L. 8-11; Tr. P. 67, L. 15-20; Tr. P. 69, L. 14-25; Tr. P. 70, L
1-2; Tr. P. 76, L. 3-8 and L. 15-25; Tr. P. 77, L. 1-5) Consequently, the
Departnment's exception thereto is rejected.

The Departnent also filed an exception to the Hearing Oficer's ruling that
par agr aphs 41-43 of Respondent's Proposed Recomended Order were irrel evant.
According to Section 90.401, Florida Statutes (1991), relevant evidence is
evi dence tending to prove or disprove a material fact. Section 90.402, Florida
Statutes (1991), further provides that all relevant evidence is adm ssible. The
issue involved in this case is whether a person with no engi neering experience
or education has the technical expertise to control the day-to-day operations of
t he business as required by Fla. Adm Code Rule 14-78.005 (7)(e). The Hearing
O ficer and opposing counsel accepted M. Kayser as an expert in the field of
civil engineering. (Tr. P. 107, L. 19-23). The Hearing Oficer acknow edged
that M. Kayser's testinony was relevant and thus allowed himto respond to a
guestion going to the ultimate issue in this case. (Tr. P. 113, L. 8-25; Tr. P
114, L. 1-25). Although the Hearing Oficer has discretion to reject proposed
findings, if they are deened to be subordi nate, cunulative, inmaterial, or
unnecessary, it is inproper to reject as irrelevant a finding which tends to
prove a material fact. Thus, the Hearing Oficer's subsequent ruling that the
particul ar findings setting forth M. Kayser's testinony as irrelevant is
i nappropriate. Notw thstanding the Hearing Oficer's erroneous ruling with
respect to paragraphs 41-43 of Respondent's Proposed Reconmended Order, a
contrary ruling would not alter the decision in this case. Therefore, the
Departnent's exception is rejected.

FI NDI NGS OF FACT
The Findings of Fact by the Hearing Oficer set forth in the Recormended

Order are considered correct and are incorporated in this Final O der except as
specifically noted above.



CONCLUSI ONS OF LAW

Burkett must prove by a preponderance of the evidence that it is entitled
to certification as a D sadvant aged Busi ness Enterprise (DBE) under the
applicable statutes and rules adm ni stered by the Departnent. See e.g., Florida
Departnment of Transportation vs. J.WC. Co. Inc., 396 So.2d 778 (Fla. 1st DCA
1981).

The United States Departnent of Transportation has promul gated 49 CFR Part
23, to inplenent Federal Surface Transportation and Uniform Rel ocation
Assi stance Act of 1987 (STURAA) and to provide guidelines for state "recipients
who receive federal highway funds. STURAA Section 106(c)(4), in defining DBEs,
states: "The Secretary shall establish mnimumuniformcriteria for State
governments to use in certifying whether a concern qualifies for purposes of
this subsection. 1/ This criteria is contained in 49 CF.R Part 23.

The Departnent is the state agency in Florida charged with devel opi ng and
i npl enenting DBE programrelated to hi ghway construction within the state
Section 339.0805(c), Florida Statutes, requires that the Departnment certify
smal I busi ness concerns owned and controlled by socially and econom cal ly
di sadvant aged i ndi vi dual s as defined by STURAA. (Pub. Law 100- 17), 23 U. S.C
101, et. seq.. The Departnent is authorized to adopt rules for the conduct of
its business operations and the inplenmentation of any provision of |aw for which
the Departnment is responsible. Section 334.004(2), Florida Statutes. Pursuant
to that authority, the Departnent enacted Fla. Adm Code Rul e 14-78-005(7)(e)S8,
as anended 6-24-91, which provides in pertinent part that:

The mnority owners shall have managerial and
techni cal capability, know edge, training,
education or experience required to nake
decisions in the critical areas of operation

The Departnent al so promul gated Fla. Adm Code Rule 14-78.005(7)(e)2, as
anended 6-24-91, which provides the foll ow ng:

In assessing the power of the mnority owner
to direct or cause the direction of the firm
the Departnment will | ook past stock ownership
and consider the mnority applicant's
ownership interest, know edge of the
particul ar busi ness, background, invol venent
in the business on a day-to-day basis,
expertise, involvenment by the non-mnority
owners, enpl oyees or non-enpl oyees, other ful
or part-time enploynment by the mnority
applicant and the size of the applicant's
busi ness.

Fla. Adm Code, Rule 14-78.005 (7)(e)9, provides that mnority owners shal
di spl ay i ndependence and initiative in seeking, and negotiating contracts,
accepting and rejecting bids and in conducting all najor aspects of the
busi ness; and in those instances in which the mnority owers do not directly
negotiate contracts, but claimto approve or reject bids and agreenent, the
mnority owners shall denonstrate that they have the know edge and expertise to
i ndependent |y nmake contractual deci sions.



The federal and state statutes and regul ati ons governing the DBE program
use simlar |anguage. In such instances, the state statute will take the sanme
construction in the courts of Florida as its prototype has been given in federa
courts so long as such construction is harnmonious with the spirit and policy of
Florida's statutes. Gentele v. Departnent of Professional Regulation, 513 So.2d
672, 673 (Fla. 1st DCA, 1987).

An exam nation of applicable federal regulations and state rules reflects
that the | anguage is alnost identical. For exanple, Fla. Adm Code Rule 14-
78.002(3) defines a DBE exactly as that termis defined in 49 CF. R 0[023.62,
i.e., as a small business concern: (a) [whichis at |least fifty one percent
(51 percent) owned by one or nore socially and econonical ly di sadvant aged
i ndi vidual s; and, (b) [w hose managenent and daily business operations are
controlled by one or nore of the socially and econom cal |y di sadvant aged
i ndi viduals who own it." (Enphasis added). Thus, DBE status is not nerely a
matter of ownership; it is equally a matter of control, which is a separate and
di stinct issue. Omership without control will disqualify a firmfrom obtaining
DBE certification.

There are other instances of simlar |anguage in federal regulations and
state rules. Another such exanple is 49 CFR 0023.53(a)(2) which provides in
pertinent part the follow ng:

An eligible mnority business enterprise under
this part shall be an independent business.
The ownership and control by mnorities or
wonmen shall be real, substantial, and
continui ng and shall go beyond the pro forma
ownership of the firmas reflected inits
owner shi p docunents. ...

Fla. Adm Code Rule 14-78.005(7)(c)1 closely tracks this |anguage.

The USDOT has interpreted this |anguage to nean that the owner's control
must be "real, substantial and continuing” as "inmputing some technical know edge
to the owner." Car-Mar Construction Corporation vs. Skinner, 777 F. Supp. 50, 55
(D.D.C 1991).

Furthernore, 49 CFR [23.53(a)(3) provides in pertinent part:

The mnority or wonmen owners shall al so
possess the power to direct or cause the
direction of the nmanagenent and policies of
the firmand to nake the day-to-day as well
as maj or decisions on matters of nanagenent,
policy, and operations....

Agai n, this |language closely tracks the | anguage Fla. Adm n. Code Rule 14-
78.005(7)(e).

This provision has been interpreted by the USDOT as requiring the fenmale
owner to "possess the power"” to control the firmand "requiring the femal e owner
to possess the attributes and skills necessary to exercise control over the
busi ness. .. " Lane and d ark Mechanical Contractors. Inc. v. Burnley, No. 88-
4524, 1990 W. 50509, 6 (E.D. Pa. April 19, 1990). Wthout sone technica
expertise in the delivery of the principle activity of the firm s operations,
the mnority owner would be unable to control the day-to-day as well as mgjor



decisions on matters of managenent, policy and operations, as required by 49 CFR
023.53(a)(3). Car-Mar citing Wiitworth-Borta. Inc. v. Burnley, No. G87-176
slip op. at 7, 1988 W. 242625 (E.D. M ch. June 28, 1988)(Bell, R ,J.). Rather

wi t hout such expertise the mnority owner would be "wholly reliant upon the
expertise and judgnment of [non-minorities] for the supervision, devel opnent and
subm ssion of the firms product.” Witworth-Borta, Inc., & supra at 7. Such
an owner woul d al so be "unable to judge the conpetence of her enpl oyees and
woul d be unable to gauge the viability of projects.” Car-Mar, 777 F. Supp. 50,
at 55.

The US DOT has clearly established that adm nistrative and manageri al
expertise will not act as a substitute for technical expertise. Witworth-
Borta. Inc., supra. at 7. The USDOTI's determnmi nation that an owner | acked
sufficient technical expertise to control the day-to-day operations has been
upheld. Car-Mar citing Lane and dark, 777 F. Supp. at 55. The court further
found that the USDOT interpretation "reflects the realistic assessnent that, in
a technical field a qualified nanager will necessarily possess certain
speci al i zed know edge of the field."

In further defining this concept of "control," the USDOT has required the
mnority owner to have expertise in the critical operations of the firms
busi ness and to i ndependently make the basic decisions in daily operations. For
the agency to require sone technical know edge is not inconsistent with the
applicable regulations. 1d. at 55. The level of "expertise" required nmust be
such that the minority owner, although not required to personally perform each
and every function of the firm be able to critically evaluate and independently
utilize information supplied to her by subordinates. Reflective of this
position, the USDOT has stated that:

...owners can - and often, they nust - rely
on the judgnments of nmanagers and ot her staff
menbers.... VWat is inportant, however, is
that the owners have sufficient background
and expertise at the present time with respect
to del egated aspects of the business to be
able to intelligently use and critically
eval uate information prescri bed by managers
and other staff menbers in maki ng deci sions
concerning the daily operational activities
of the business.

As in this case even where the qualifying minority is the 100 percent owner of
the firm certification will be denied if the necessary technical expertise is
held by a non-mnority. 1Id. at 55 and 56.

It is obvious fromthe foregoing that the USDOT has differentiated
"control"” from "ownership,” both of which under 49 CFR 023 (a)(2) mnust be
"real, substantial, and continuing and go beyond pro forma ownership." Thus,
one can have "real" ownership, as Ms. Burkett does, wi thout having "real™"
control, especially in ternms of day-to-day decision making. The USDOT al so
di stingui shes between the type of overall control that acconpani es 100 percent
owner shi p, such as replacing personnel at will, setting overall policy for the
firm and having final veto power on decisions, on the one hand, and naking
basi c decisions regarding daily operations affecting the output of the primry
product, on the other. The USDOT requires both types of control and the latter
can only be exercised if the owner has enough know edge to independently make
deci si ons even where such decisions are reached through critically eval uating



and i ndependently utilizing recomendati ons from subordi nates. W thout such
know edge, the owner would be in the position of "rubber stanping" decisions of
subor di nat es; these subordi nates woul d be exercising the real day-to-day

deci si on-nmaki ng control in the delivery of the firms primary product.

The USDOT' s interpretation that 49 CFR [023.53(a)(3) requires the owner to
have technical expertise has been held to be reasonable and reflective of a
"comon sense approach to firnms operating in technical fields". Witworth-
Borta. Inc., supra at 7.

The Departnent has interpreted Fla. Adm Code Rule 14-78.005 (7)(e)2, 8,
and 9 to require that the owner of a business operating in a technical field
have a requisite level of technical expertise to control the day-to-day and
maj or decisions of the firm The Departnment interprets its rules to require the
owner of a business applying for DBE certification to possess the expertise in
the technical operations of the business as well as in the
adm ni strative/ managerial function typically associated with ownership. This
interpretation is consistent with the interpretation given to simlar federa
regul ati ons by the USDOT.

The United States Suprenme Court has stated:

VWhen faced with a problem of statutory
construction, [a] Court shows great deference
to the interpretation given the statute by
the officers or agency charged with its

admi ni stration...Wen the construction of an
adm ni strative regulation rather than a
statute is in issue, deference is even nore
clearly in order... . [T]lhe ultimte
criterion is the admnistrative

i nterpretation, which becones of controlling
wei ght unless it is plainly erroneous or

i nconsistent with the regulation. Bow es v.
Sem nol e Rock Co., 325 U.S. 410, 413-414...

Udall v. Tallman, 380 U. S. 1, 16-17 (1965) (Enphasi s added). See al so Chevron
U S A v. Natural Res. Def. Council, 467 U 'S 837, 81 L.Ed.2d 694, 104 S.C
2778. Under Udall, the interpretation of the USDOT is controlling.

In this instant case, the Departnment has interpreted its rules in a manner
that is consistent with the construction given to simlar federal regulations by
t he USDOT and upheld by federal district courts. Such an interpretation by the
Department is reasonable given the simlarity of the federal and state
regul ations. GCentele, 513 So.2d at 673. Also, the Departnent's interpretation
of the applicable DBE rules is supported by Fla. Adm Rule 14-78.005(9) which
provi des that "[d]ecision-making rationale as well as specific U S. Depart nment
of Transportation denials will be considered by the Departnment in its
certification and recertification process." As the agency charged with
est abl i shing a DBE program and promul gating rul es pursuant to inplenent the
program the Departnment's interpretation of its rules is entitled to great
wei ght and shoul d not be overturned unless clearly erroneous or unreasonable.
49 Fla. Jur.2d Statutes [163.

Burkett does not have the expertise, technical capability, know edge,
trai ning, education or experience in the firms critical area of operation



Based on the Departnment's interpretation of the applicable rules, Burkett does
not nmeet the eligibility requirements for certification as a DBE

WHEREFORE, based on the foregoi ng Findings of Fact and Concl usi ons of Law
and a full review of the record, it is

ORDERED that Burkett's petition for certification as a D sadvant aged
Busi ness Enterprise is hereby denied.

DONE and ORDERED this 8th day of April, 1993

BEN G WATTS, P.E

Secretary

Fl ori da Departnment of Transportation
605 Suwannee Street

Tal | ahassee, Florida 32399

ENDNOTE

1/ Section 2 of STURAA defines "Secretary" as the Secretary of Transportation
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NOTI CE OF RI GHT TO APPEAL

THI' S ORDER CONSTI TUTES FI NAL AGENCY ACTI ON AND MAY BE APPEALED BY PETI TI ONER
PURSUANT TO SECTI ON 120. 68, FLORI DA STATUTES, AND RULE 9. 110, FLORI DA RULES OF
APPELLATE PROCEDURE, BY FILING A NOTI CE OF APPEAL CONFORM NG TO THE REQUI REMENTS
OF RULE 9.110(D), FLORI DA RULES OF APPELLATE PROCEDURE, BOTH W TH THE

APPRCPRI ATE DI STRI CT COURT OF APPEAL, ACCOVPANI ED BY THE APPROPRI ATE FI LI NG FEE,
AND W TH THE DEPARTMENT' S CLERK OF AGENCY PROCEEDI NGS, HAYDON BURNS BU LDI NG
605 SUWANNEE STREET, M S. 58, TALLAHASSEE, FLORI DA 32399-0458, W TH N TH RTY
(30) DAYS OF RENDI TION OF THI S ORDER



